Sanctions Issued
Funeral Home’s counsel did not get away unscathed. Even
though Harleysville had waived any privilege, the court still
sanctioned Funeral Home’s counsel for mishandling the
information. Harleysville Ins. Co. v. Holding Funeral Home,
Inc., No. 1:15CV00057, 2017 WL 1041600, at *8 (W.D. Va. Feb.
9, 2017).
Harleysville’s September 22 email contained a confidentiality
notice, similar to boilerplate notices most sending attorneys
now use on their emails—and most receiving parties
completely ignore. The notice stated:
CONFIDENTIALITY NOTICE: This e-mail contains
information that is privileged and confidential, and
subject to legal restrictions and penalties regarding
its unauthorized disclosure or other use. You are
prohibited from copying, distributing or otherwise
using this information if you are not the intended
recipient. If you received this e-mail in error,
please notify me immediately by return e-mail, and
delete this e-mail from your system.

The lesson here is that lawyers should notify opposing counsel if
there is any doubt about whether documents were inadvertently
produced. It is much better to raise the issue and involve the
court if necessary, rather than risk sanctions. Moreover, Utah
lawyers must comply with Utah Rule of Professional Conduct
4.4(b), which states, “A lawyer who receives a document or
electronically stored information relating to the representation
of the lawyer’s client and knows or reasonably should know that
the document or electronically stored information was
inadvertently sent shall promptly notify the sender.”
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appropriate passwords or other privacy protection.

Stay Tuned
In a future installment of this column, I will address a recent
ethics opinion that also addresses a lawyer’s duties when
handling ESI. This landscape changes fast, so lawyers must pay
attention to these evolving issues.
Every case is different. This article should not be construed
to state enforceable legal standards or to provide guidance
for any particular case. The views expressed in this article
are solely those of the author.

Id. at *1.
The court stated that this notice gave Funeral Home’s counsel
adequate notice that Harleysville was asserting privilege. Id. at
*8. “[B]y using the hyperlink contained in the email also
containing the Confidentiality Notice to access the Box Site,
defense counsel should have realized that the Box Site might
contain privileged or protected information.” Id. The court
concluded that the receiving counsel should have contacted
Harleysville’s counsel and revealed that it had access to this
information. Id. They also should have asked the court to
decide the privilege issue before making any use of the
information. Id. It was not enough that Funeral Home’s counsel
had called the Virginia state bar ethics hotline for advice. The
court seemed to be on the edge of disqualifying Funeral Home’s
counsel but ultimately imposed costs as a sanction, along with
an unflattering written decision. Id.
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